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THE EXECUTIVE PARDONING POWER. 



Scope and Limitations in General. 

That the pardoning power is an executive function is shown 
by the definitions of the word x particularly that given by Chief 
Justice Marshall. 

"A pardon is an act of grace, proceeding from the powers 
intrusted with the execution of the laws, which exempts the 
individual upon which it is bestowed from the punishment which 
the law inflicts for the commission of a crime." 2 

However it is not naturally or necessarily an executive function, 
and where the constitution is silent, vests no more in one branch 
of the government than the other. 8 But under the United States 

1. "Lord Coke defines a pardon as a work of mercy, whereby the 
King, either before attainder, sentence, or conviction, or after, for- 
giveth any crime, offense, punishment, execution. * * * 3 Inst. 
233. And Bishop says that 'pardon is a remission of guilt.' 1 Bishop, 
Crim. Law, § 898. And a pardon is defined in Wharton, Crim. Law, 
§ 591, as a declaration of record by a sovereign that a particular in- 
dividual is to be relieved from the legal consequences of a particu- 
lar crime. 17 Am. & Eng. Enc. Law, p. 317." Territory v. Richardson 
(Okla.), 60 Pac. 244, 49 L. R. A. 440. 

2. United States v. Wilson, 7 Pet. 150, 8 L Ed. 640. This definition 
has been followed since that time in Ex parte Wells, 18 How. 307, 
15 L. Ed. 421; People v. Bowen, 43 Cal. 439, 13 Am. Rep. 148 and 
Territory v. Richardson, 9 Okla. 579, 60 Pac. 244, 49 L R. A. 440. 

3. State v. Nichols, 26 Ark. 74. 

"In the distribution of the powers of government the framers of 
our constitution had the right to lodge the pardoning power where 
they saw proper in the departments of government." Singleton v 
State (Fla.), 21 So. 21, 22, 34 L. R. A. 251. 

"It is not a power, under our system of government, inherent in 
any officer of the state, or any department of the state. The peo- 
ple, in framing and adopting their constitution, could have lodged 
the power in the legislature, or in the governor, secretary of state, 
and auditor, or either of them, or in the members of this court, or 
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and state constitutions the power is conferred upon the chief 
executive. 4 This power being vested in the President, Congress 
cannot exercise it but retains its power to pass acts of amnesty. 5 
The same is true of the state executive and legislature. 

There is no restriction in the federal constitution on the 
power of the States' executives ; 7 nor can the action of a State 
executive in granting a reprieve while a habeas corpus proceed- 
either of them, or, as has been done in some of the state •constitu- 
tions, in a board of pardons." Laird v. Sims (Ariz.), 147 Pac. 738, 
739, L. R. A. 1915F, 519. 

4. The Constitution of the United States (§ 2, art. 2), providing 
that the "President * * * shall have power to grant reprieves 
and pardons for offenses against the United States, except in case of 
impeachment." 

Va. Const. 1902, § 73, defining- the powers and duties of the gov- 
ernor, provides: "He shall have power to remit fines and penalties 
in such cases, and under such rules and regulations, as may be pre- 
scribed by law, and except when the prosecution has been carried 
on by the House of Delegates, to grant reprieves and pardons after 
conviction; to remove political disabilities consequent upon convic- 
tion for offences committed prior or subsequent to the adoption of 
this constitution, and to commute capital punishment; but he shall 
communicate to the general assembly, at each session, particulars 
of every case of fine or penalty remitted, of reprieve or pardon 
granted, and of punishment commuted, with his reasons for remit- 
ting, granting, or commuting the same." 

Va. Code, § 4198 provides that: "The governor shall not grant a 
pardon in any case before conviction. In any case in which he shall 
exercise the power conferred on him by the constitution to commute 
capital punishment, he may issue his order to the Superintendent 
of the penitentiary, requiring him to receive and confine (and the 
Superintendent shall receive and confine) in the penitentiary, ac- 
cording to such order, the person whose punishment is commuted. 
To carry into effect any commutation of punishment, the governor 
may issue his warrant directed to any proper officer; and the same 
shall be obeyed and executed." 

Va. Code, §§ 4173d, and 4173e, give the governor authority to par- 
don minors committed to the custody and control of the Prison As- 
sociation of Virginia, and the negro reformatory association of Virginia 
in a proper case when the association itself refuses to take action. 

5. Brown v. Walker, 161 N. S. 591, 40 L. Ed. 819. 

6. See Hutton v. McCleskey (Ark.), 200 S. W. 1032. 

7. 9 U. S. E. 4, citing Rogers v. Peck, 199 N. S. 425, 50 L. Ed. 256; 
Storte v. Massachusetts, 183 N. S. 138, 46 L. Ed. 120. 
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ing is pending in the federal courts be declared void under U. S. 
Rev. St. § 766, providing in substance that any proceeding against 
a person imprisoned or confined or restrained of his liberty, in 
any state court, or by authority of any state, pending the pro- 
ceedings or appeal in habeas corpus cases in the federal courts, 
and until final judgment therein, and after final judgment of dis- 
charge, shall be null and void where it is perfectly apparent that 
it was exercised for the very purpose of permitting the prisoner 
to appeal and not to interfere or render ineffectual the jurisdic- 
tion and order of the federal courts. 8 

The granting of a conditional pardon does not preclude the 
subsequent grant of a full pardon 9 and that the grant of a par- 
don need not be in full but may be conditional has long since 
been settled. 10 

"The language of the constitution is, the governor 'shall have 
power to grant reprieves and pardons.' What kind of pardons? 
Unconditional it is said. But why unconditional? The consti- 
tution makes no such restriction. There are various kinds of 
pardons; full, absolute or unconditional, partial and conditional. 
One of these is as fully embraced in the words of the grant as 
the other; all are contained in it. Can we conceive of a case in 
which the greater power does not include the less. To use the 
words of Mr. Justice Campbell, of the Supreme Court of the 
United States, 'the real language of the constitution is general — 
that is common to the class of pardons, or extending the power 
to all kinds of pardons known in the law as such, whatever may 
be their denomination. We have shown that a conditional par- 
don is one of them.' These considerations, it seems to me, jus- 
tify us in holding that the power to grant conditional pardons is 
vested in the executive of Virginia." 1X 

However the conditions upon which the pardon is granted 
must not be illegal. 12 In an early Virginia case, 13 one Fowler 

8. Rogers v. Peck, 199 N. S. 425, 50 L. Ed. 256. 
9 Martin v. State, 21 Tex. App. 17 S. W. 430. 

10. United States v. Wilson, 7 Pet. 150, 8 L Ed. 640; Ex parte 
Wells, 18 How. 307, 15 L. Ed. 421; Lee v. Murphy, 22 Grat. 789, 13 
Am. Rep. 563; In re Kelly (Cal.), 99 Pac. 368, 20 L. R. A., N. S., 
337; In re Convicts, 73 Vt. 414, 56 I_. R. A. 658. 

11. Lee v. Murphy, 22 Grat. 789, 12 Am. Rep. 363. 
18. Lee v. Murphy, 22 Grat. 789, 12 Am. Rep. 563. 
13. Com. v. Fowler, 4 Call. 35. 
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was convicted of felony in the General Court; and was par- 
doned by the executive on the express condition that he (Fow- 
ler) shall forthwith submit himself to such authority as the ex- 
ecutive shall put over him, for the purpose of confining him to 
labor bodily in such manner and on such works as a majority of 
the directors of public buildings shall direct; and he shall con- 
tinue to work thereon as a common laborer for the space of three 
years, and shall not be absent therefrom at any time without due 
license first obtained. The court decided this condition to be 
illegal. As the Governor of Virginia has no power to commute 
a sentence in any, except a case in which the convict is sentenced 
to capital punishment, a commutation in other cases will be con- 
sidered a conditional pardon which to be operative must be ac- 
cepted by the prisoner. 14 

There is a distinction between the power to remit fines and 
penalties and the power to grant reprieves and pardons as con- 
ferred by the constitution, 15 in that in the later case the power is 
derived direct from the constitution which only requires a re- 
port to the general assembly of the exercise of the power. But 
in the former case fines and penalties can only be remitted "in 
such cases, and under such rules and regulations, as may be 
prescribed by law," and the prescribed cases are covered by Va. 
Code, § 738. 16 In the the case of Wilkerson v. Allen 17 the power 

14. Lee v. Murphy, 22 Grak 789, 12 Am. Rep. 563. 

15. See Va. Const. 1902, § 73 (supra). 

16. This section provides: "The governor shall have power, in his 
discretion, to remit, in whole or in part, fines and penalties, whether 
heretofore or hereafter imposed, in all cases of felony or misdemeanor, 
after conviction, except where judgment shall have been rendered 
against any person for contempt of court, for nonperformance of or 
disobedience to some order, decree, or judgment of said court, or 
where the fine or penalty has been imposed by the state corporation 
commission, or where the prosecution has been carried on by the 
house of delegates: provided, in the opinion of the governor, the evi- 
dence accompanying such application warrants the granting of the 
relief asked for. But the provisions of sections seven hundred and 
thirty-nine, seven hundred and forty, seven hundred and forty-one, 
and seven hundred and forty-three of the Code of Virginia shall be 
complied with as a condition precedent to such action by the gov- 
ernor." 

17. 23 Grat. 10. 
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of the governor in the case of one sentenced to pay a fine and 
serve a term in prison was held not to extend so far as to permit 
him to relieve the prisoner of the whole sentence but only the 
term of imprisonment and that the prisoner was liable to arrest 
on a capias pro fine. Under this section of the code it does not 
seem the governor has any power to remit a fine or penalty in- 
curred in a civil proceeding. A recent case decided by the Su- 
preme Court of Arkansas 18 holds. that the governor is without 
power to remit the penalty prescribed by statute for the failure 
of an owner of property to have the same assessed for taxation, 
as 

"the power of remitting fines and forfeitures, as well as the 
power to grant reprieves, commutations, and pardons, is con- 
fined to criminal and penal cases, after conviction or judgment." 

Review by Courts of Exercise of Power. 

When vested in the governor, the pardoning power rests in 
his sound discretion,. so that his motive; 19 the wisdom of his ac- 
tion, as being in accordance with sound public policy ; 20 the cor- 
rectness of the facts upon which he acted ; 21 or any other ques- 
tion regarding its proper exercise cannot be questioned or in any 

18. Huttpn v. McCleskey, 200 S. W. 1032. 

19. Locklin v. State (Tex. Crim.), 75 S. W. 305. 

20. As the courts cannot question the wisdom, motive or justice of 
the executive action in granting a pardon, so they will not consider 
the question of whether or not it is contrary to a sound public policy 
to pardon convicted felons in order to use them as witnesses to con- 
vict supposed offenders. Martin v. State, 21 Tex. App. 1, 17 S. W. 430. 

21. Ex parte Hunt, 10 Ark. 284. 

"The exercise of power conferred upon the executive is invoked 
upon the presentation of facts unconnected with, and sometimes 
wholly independent of, the crime committed, and the pardon is granted 
or refused under a sound discretion, in the view of the crime, the 
punishment and the ameliorating circumstances presented by peti- 
tion or otherwise. What the facts were upon which the executive 
acted in this case, we have no means of knowing, nor is it our prov- 
ince, in the slightest degree, to scrutinize them or question their cor- 
rectness. The presumption is that the facts well warranted the grant 
of pardon upon the terms and conditions annexed, and such also 
would have been the conclusion had an unconditional pardon been 
awarded." Ex parte Hunt, 10 Ark. 284, 287. 
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manner controlled by the courts. 22 

"Courts have no right to substitute their discretion for the dis- 
cretion of the governor, or the acting governor, or to nullify 
any of his official acts; unless it clearly appears that the gov- 
ernor, or acting governor, has usurped powers not granted him, 
or has used his discretion in such a manner as to violate the law. 
It is the duty of the courts to indulge every presumption in favor 
of the regularity of the official acts of the governor, or the act- 
ing governor, and only interfere where it is clear that he has 
violated the law." 23 

"An abuse of the pardoning power does not authorize the 
courts to decline to give effect to a pardon, and no court has the 
power to review the action of the executive in granting a par- 
don, for that would be the exercise of the pardoning power in 
part, and any attempt of the courts to interfere with the gover- 
nor in the exercise of the pardoning power would be manifest 
usurpation of authority. Our government is one whose powers, 
other than those reserved by the people, have been carefully ap- 
portioned between three separate co-ordinate departments — the 
legislative, executive and judicial — which emanate alike from 
the people having their powers alike limited and defined by the 
constitution, each of equal dignity, and within their respective 
spheres of action equally independent, and exclusive in respect 
to the duties assigned." 24 

Legislative Restrictions on Power. 
Any restriction or limitation upon the power of the executive 

22. Opinion of Justices, 120 Mass. 600; Ex parte Hawkins (Okla.), 
136 Pac. 991. 

"It would be impertinent and intrusive on the part of this court to 
attempt to control, or even to question, the action of the executive 
in the matter of pardons; and it would be equally impertinent and 
intrusive on the part of the executive to attempt to substitute his 
judgment for a decision of a court upon a question within its jurisdic- 
tion." Martin v. State, 21 Tex. App. 1, 17 S. W. 430, 431. 

"The inquiry by a court in a habeas corpus proceeding is merely 
as to the jurisdiction of the governor. We cannot inquire whether 
the pardoning power has been exercised judiciously, or whether the 
proceedings preliminary to the granting of the pardon were irregular, 
if any such were necessary. In re Edymoin, 8 How. Pr. 478. Deci- 
sions in Indiana (State v. Dunning, 9 Ind. 20; Branham v. Lange, 16 
Ind. 497), apparently to the contrary, are made under a constitutional 
provision materially different from ours." In re Moore (Wyo.), 3t 
Pac. 980. 

23. Ex parte Hawkins (Okla.), 136 Pac. 991, 992. 

24. In re Crump (Okla.), 135 Pac, 428, 431, 47 h. R. A., N. S., U>36. 
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in this respect as vested by the constitution is unconstitutional 
and void. 25 Upon this question the Supreme Court of Vermont 
says: 

"The power to grant pardons is given to the executive by the 
constitution in unrestricted terms, except in cases of treason, 
murder, and impeachment; and that such general power in- 
cludes the authority to grant all kinds of pardon known to the 
common law is well settled. This power can neither be re- 
stricted nor taken away by legislative action. Nor can a like 
power be given by the legislature to any other officer or au- 
thority." 26 

To the same effect is a decision of the Oklahoma Supreme 
Court : 

"Under our constitution the pardoning power is vested ex- 
clusively in the governor of the state, and any law which re- 
stricted this power would be unconstitutional and void. The 
co-ordinate departments of the government have nothing to do 
with the pardoning power, except that the legislature may by 
law provide how applications may be made, and is entitled to 
a report at each regular session of the action taken. People v. 
Brown, 54 Mich. 15, 19 N. W. 571 ; People v. Moore, 62 Mich. 
496, 29 N. W. 80; People v. Cummings, 88 Mich. 249, 50 N. W. 
310, 14 L. R. A. 285; U. S. v. Wilson, 7 Pet. 150, 8 L. Ed. 640; 
Ex parte Wells, 18 How. 307, 15 L. Ed. 421 ; Ex parte Gar- 
land, 4 Wall. 333, 18 L. Ed. 366; Rich, Governor v. Chamber- 
lain, Warden, 104 Mich. 436, 62 N. W. 584, 27 L. R. A. 573. 
The power conferred by section 10 of the constitution is prac 1 
tically unrestricted, and the exercise of executive clemency is 
a matter of discretion. It cannot, however, be treated as a 
privilege. It is as much an official duty as any other act. It is 
vested in the governor, not for the benefit of the convict only, 
but for the welfare of the people, who may properly insist up- 

25. Ex parte Garland, 4 Wall. 333, 18 L. Ed. 3&6; Rich v. Chamber- 
lain (Mich.), 62 N. W. 584, 27 L. R. A. 573. 

Where the constitution grants the governor power to remit fines 
and grant pardons after conviction, and also prescribes that the leg- 
islature may by law regulate the manner in which these may be 
applied for, the fact that one who has obtained a pardon did not 
comply with the statutes made pursuant to the constitutional provi- 
sions, did not affect the validity of his pardon. Ex parte Moore 
(Wyo.), 31 Pac. 980. 

26. In re Discharge of Convicts, 73 Vt. 414, 56 L. R. A. 658, 659. 
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on the performance of that duty by him if a pardon or parole 
is to be granted." 27 

Thus a statute which permits the governor to act only after 
the approval of a pardoning board is invalid 2S but one which 
creates a board of pardons and requires that all applications 
shall be submitted to it for approval, rejection, or advice as it 
may deem proper before being acted upon by the governor, is 
not invalid as being a restriction upon his power. 29 

"It might as well be held that the report and recommenda- 
tion of the circuit court commissioner, to whom a case in equity 
has been referred, were an infringement upon the power of the 
court, upon which the constitution and the law have conferred 
exclusive jurisdiction. It has been a common practice hereto- 
fore for the trial judge, the prosecuting attorney, and the jury 
who tried the prisoner to recommend to the governor that he 
be or be not pardoned. It might as well be held that such rec- 
ommendations were an unconstitutional interference with his 
power as to hold that the recommendations of this board were 
unconstitutional. The recommendations in the one case are of 
no greater significance than in the other. In neither case have 
they any binding force upon him, and the law neither provides 
nor intends that they shall have." 30 

In State v. Jenkins, 31 the pardoning board recommended 

27. Ex parte Ridley (Okla.), 106 Pac. 549, 551, 26 h. R. A., N. 9., 110. 

Prior to this the same court had said: "The reasoning in Ex parte Gar- 
land, 4 Wall. 333, 18 L. Ed. 366, is entirely applicable here. The court 
there says that, inasmudh as the constitution provides that the Presi- 
dent shall have power to grant reprieves and pardons for offenses 
against the United States, except in cases of impeachment, the power 
thus conferred is unlimited, extends to every offense known to the 
law, and may be exercised at any time after its commission, either 
before legal proceedings are taken; or during their pendency, or after 
conviction and judgment, and that this power of the President 
is not subject to legislative control, and that congress can neither 
limit the effect of his pardon nor exclude from its exercise any class 
of offenders. The benign prerogative of mercy imposed, in him can- 
not be fettered by any legislative restrictions." Territory v. Richard- 
son, 9 Okla. 579, 60 Pac. 244, 49 L. R. A. 440. 

28. In re Ridley (Okla.), 106 Pac. 549, 26 L. R. A., N. S., 110. 

29. Rich v. Chamberlain (Mich.), 62 N. W. 584, 27 L. R. A. 573; State 
v. Jenkins (Wash.), 54 Pac. 765. 

30. Rich v. Chamberlain (Mich.), 62 N. W. 584, 27 L. R. A. 573. 

31. (Wash.), 54 Pac. 765. 
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only a commutation of sentence, but the governor granted a 
full pardon which was held valid. 

A limitation upon the pardoning power of the executive has 
been valid under the Constitution of Arizona. 32 There the 
legislature passed an act which was vetoed by the governor 
but subsequently referred to the people and approved, by which 
a board of pardons was created whose approval was nec- 
essary in all cases before the governor could act. After jus- 
tifying the use of extrinsic evidence in aid of a proper consti- 
tutional construction, the court says: 

"It is a matter of common knowledge that at the time or just 
prior to the convening of the constitutional convention consid- 
erable feeling and criticism were indulged by the people of the 
territory over what was generally thought to be an abuse of the 
pardoning power, and no one knew it better than the members 
of the convention. The language used in our constitution de- 
fining the pardoning power is not to be found in any other con- 
stitution of any other state of the Union, and the difference is 
significant. It is not unreasonable to assume that the conven- 
tion endeavored to so word § 5 of article 5 as to prevent a re- 
currence of an indiscriminate exercise of the pardoning power. 
There is a manifest lack of intention to follow the language of 
the organic laws of the territory. The pardoning power of that 
act was placed in the governor in these words: 'He may grant 
pardons and reprieve and remit fines and forfeitures for of- 
fenses against the laws of the territory. . . . '" 33 

Any question of restriction in Virginia under Code, § 4198a 
granting the right of the board of directors of the penitentiary 
to grant a parole to a prisoner is eliminated under paragraph 6 
which provides that the section shall not be construed as in 
any way interfering with or abridging the authority conferred 
upon the governor with respect to pardons. 

Time of Exercise of Power. 
There is no restriction upon the President of the United 

32. Article 5, § 5, of which provides: "The governor shall have power 
to grant reprieves, commutations and pardons, after convictions, for 
all offenses except treason and impeachment, upon such conditions 
and with such restrictions and limitations as may be provided by 
law." 

33. Laird v. Sims (Ariz.), 147 Pac. 738, 740, 58 L. R. A., N. S., 519. 
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States as to the time when he shall exercise the pardoning 
power, so he may act at any time after the commission of an 
offense. 34 Present state constitutions and statutes conferring 
the pardoning power generally provide that it shall be exer- 
cised only after conviction. 88 The' reason for this is that 

"At common law the crown exercised the power of pardon 
at any time. The consequence was that crimes were smothered. 
The facts were not brought to light. The person charged was 
not brought before the public and required to answer the 
charge, and of course, the public were dissatisfied. But under 
our constitution and statute, the person charged must be 
brought before the public in a public trial and face his accusers, 
and all the facts must appear and the jury must find him guilty, 
and the court must sentence him. If then he will ask for par- 
don, he cannot deceive the pardoning power. The public are in 
possession of the facts and can resist his application. Nor is 
the pardoning power any longer irresponsible to the public, be- 
cause he has to report the facts and his reasons for exercising 
the power." 38 

The question arose as to what constitutes a conviction, sim- 
ply the return of a verdict of guilty or was the sentence of the 
court also necessary before one could be said to be convicted. 
The authorities are in conflict 37 after giving many definitions 
of the word, and examining other statutes in which it was used 
to see how it had been there construed, the Virginia court 
reached the conclusion that 

"It thus appears that the word 'conviction,' as used in our 
laws, ordinarily signifies the finding of the jury by verdict that 

34. Ex parte Garland, 4 Wall, 333, 18 L. Ed. 366. 

35. "It was not always subject to such a restriction in this state. 
It was not so subject under the constitution of 1776; nor under the 
constitution of 1830. It was for the first time made so in the Code 
of 1849, ch. 17, § 18, which has continued in the same words ever 
since; being the same with the Code of 1873, ch. 16, § 18. The same 
restriction was engrafted on the constitution of 1851." Blair v. Com., 
25 Grat. 850, 859. 

These restrictions remain -in the present constitution and statutes. 
See Const. 1902, § 73; Va. Code, § 4198 set out in full ante, p. 2. 

36. State v. Alexander, 76 N. C. 231, 22 Am. Dec. 675. 

37. See L. R. A. 1917B, p. 570; Corpus Juris, vol. 13, p. 905; Convic- 
tion. 
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the prisoner is guilty, or something equivalent thereto; but the 
word sometimes denotes the final judgment. In which of these 
two senses was this word used in the provision of the constitu- 
tion before referred to? My first impression was, that it was 
used in the latter sense, and that it denoted the final judgment. 
But further reflection, and an examination of the authorities 
referred to, have brought my mind to a different conclusion; 
and I now think, that in this instance, the word was used in the 
former sense; that is, according to its ordinary signification 
aforesaid." 

and that the governor has authority to pardon a person con- 
victed of a felony by the verdict of a jury, before sentence is 
passed upon him by the court. 38 And to show that circum- 
stances may exist requiring the exercise of the power before 
sentence says: 

"Look at the Massachusetts' case [Com. v. Mash, 7 Mete. 
472] before referred to. There a woman was convicted of big- 
amy. She had married a second husband after her first had 
left her, and been absent in parts unknown for several years 
without being heard from by her, and she bona fide believed 
him to be dead. She may have had other good reasons for so 
believing, in addition to his long absence. But he had not been 
absent for seven years, the time prescribed by law for the pre- 
sumption of death; and Chief Justice Shaw, while he felt and 
acknowledged the force of the argument made in behalf of the 
prisoner, that guilty intent is a necessary ingredient of every 
crime, and that she could not therefore be guilty, yet thought 
that the law was imperative, and that her conviction was proper. 
But he admitted that it was clearly a case for pardon, and sus- 
pended the sentence till a pardon could be obtained. Governor 
Kemper seems to have been of the same opinion in regard to 
the plaintiff in error in this case, and thinking that he had the 
constitutional power to grant a pardon after conviction and be- 
fore sentence, and that this was a proper case for the exercise 
of such power, accordingly granted a pardon." 38a 

Of course if the power be exercised after a verdict but be- 
fore sentence there it may .be exercised pending an appeal to a 
superior court. 39 

38. Blair v. Commonwealth, 35 Gratt. 850, 859. 
38a. Blair v. Commonwealth, 25 Gratt. 850, 862. 

39. State v. Alexander, 76 N. C. 231, 22 Am. Dec. 675; Cole v. State, 
84 Ark. 473, 106 S. W. 673; State v. Garrett, 135 Tenn. 617, 188 S. W. 
58, L. R. A. 1917B, with annotation on this point. 
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A pardon may be granted after the expiration of a prisoner's 
term of service and for the purpose only of restoring the party's 
competency as a witness. 40 

Exercise by Lieutenant Governor or Other Acting 
Official. 

A lieutenant governor being authorized to act in case of the 
inability or absence of the governor, he has the power to grant 
a pardon while the governor is absent from the state. 41 

But the mere promise of a parole during the governor's ab- 
sence cannot be converted into a full parole when it is granted 
after the governor's return. 42 The court says: 

"Counsel for petitioner contend that because the application 
for the parole was presented to the lieutenant governor on the 
evening of September 20, 1911, and the lieutenant governor 
then considered said application, and stated that he would grant 
said parole, in contemplation of law, the parole was, in fact, 
granted on the evening of September 20, 1911, when the gov- 
ernor was undeniably not within the borders of the state; but 
counsel failed to cite any authorities supporting this contention. 
An absolute pardon takes effect upon its execution and deliv- 
ery to the person pardoned, or to some one representing him, or 
as soon as it leaves the control of the governor. It cannot be 
revoked. * * * But this is not true as to paroles or condi- 
tional pardons; they are revokable, and do not become effective 
and enforceable until they have been received and accepted by 
the prisoner. Such acceptance is a condition precedent to the 
validity of the parole, or conditional pardon. The parole was 
not accepted by petitioner until the 22d day of September, 1911, 
which was 24 hours after the return of the governor to the state 
of Oklahoma. The parole did not become valid and enforceable 
until it was accepted by petitioner. Suppose that a governor, 
on the last day of his term, should promise an unconditional 

40. Hunnicult v. State, 18 Tex. App. 498, 51 Am. Rep. 330, cited in 
Locklin v. State (Tex. Crim.), 95 S. W. 305. 

41. In re Crump (Okla.), 135 Pac. 428, 47 L. R. A., N. S., 1036. See 
also, Territory v. Richardson (Okla.), 60 Pac. 244, 49 L. R. A. 440, 
and Ex parte Moore (Wyo.), 31 Pac. 980, in which a pardon was 
granted by the secretary of state acting in the absence and on the 
resignation of the governor respectively, but his power to do so was 
not questioned. 

42. Ex parte Hawkins (Okla.), 136 Pac. 991. 
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pardon to a prisoner, but through inadvertence, or on account of 
the press of other matters, should neglect to execute such in- 
strument; who would contend that a prisoner could be released 
from custody upon such a showing as this?" 

A pardon granted by a de facto governor has been recognized 
as valid. 43 But where two persons claim the office of governor 
and it is decided in favor of one, the other is thereby deprived of 
any power to issue a pardon, even though retaining possession 
of the executive building, archives and records and continuing 
to act as governor. 44 And where the state constitution provides 
that "in case of impeachment of the governor" the powers and 
duties shall devolve upon the lieutenant governor, upon the im- 
peachment of a governor he is ipso facto deprived of power, 
even before the trial of the impeachment charges- and a pardon 
granted while such proceedings are pending is void. 45 

43. Ex parte Morris, 8 S. C. 480; Ex parte Smith, 8 S. C. 495. This 
was admitted in Ex parte Crump (Okla.), 135 Pac. 428, 47 L. R. A., 
N. S., 1036. 

44. Powers v. Com. (Ky.), 61 S. W. 735, 53 L. R. A. 245. 

45. People v. Hayes, 143 N. Y.' S. 325. 



